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The deprivations with which we are here concerned are those imposed upon individuals on the ground that they do not possess the "nationality" of the imposing state. By nationality we refer to the "characterizations" states make of individuals for the purpose of controlling and protecting them for the many comprehensive concerns of states., Since the larger transnational community honors states in the conferment and withdrawal of "nationality" upon many different grounds-including place of birth, blood relation, subjective identification of individuals, and various activities-these characterizations may bear little relation to the actual facts of particular community membership and, hence, to reasonable differentiations in terms of common interest in the larger community of mankind. It is our thesis that most deprivations imposed through these characterizations are made unlawful, not merely by the historic law of the responsibility of states, but also by a newly emerged general norm of nondiscrimination which seeks to forbid all generic differentiations among people in access • This article is excerpted from a book, Huzr Rierrs AND WoRM PUBLIC OnDFM, the authors have in progress. The authors gratefully acknowledge the criticism and comments of Professor W. Michael Reisman. The Ralph E. Ogden Foundation has been generous in its support of the studies from which this article is drawn.
Sterling Professor of Law Emeritus, Yale Law School. •** Ford Foundation Professor of Law and the Social Sciences Emeritus, Yale Law School.
•*** Senior Research Associate, Yale Law School. '-The concept of "nationality" is often reified into a pseudoabsolute comparable to "title," with considerable normative ambiguity. For an attempt at clarification, see McDougal, Lasswell, & Chen, Nationality and Human Rights: The Protection of the Individual in External Arenas, 83 YArx L. J. 901 (1974) , especially at 901-03, wherein relevant references are indicated. It may be recalled that stateless persons are not only aliens but may because of the lack of a protector be subjected to more severe deprivations. See id. at 902, In her recent study, the Baroness Elles employs the term "alien" to designate "an individual over whom a states [sic] has no jurisdiction, and no link exists between the individual and the state except in so far as the individual may be within the territory of that state." Elles, Aliens and Activities of the United Nations in the Field of Human Rights, 7 HuMAN RIrGHTS J. 291, 296 (1974) . This would appear inadequate and confusing. The comprehensive and continuing claims states make about individuals under the concept of "nationality" are quite different from the occasional and limited claims they make under the concept of "jurisdiction." The claims states make in relation to aliens under "jurisdiction" are, furthermore, quite extensive, and the "links" that may exist between an alien and a state may include much more than residence. Cf. Nottebohm case, [1955] ICJ REP. 4. to value shaping and sharing for reasons irrelevant to individual capabilities and contribution. 2 
I. FACTUAL BACKGROUND
Deprivations imposed upon aliens extend far back in history and have their roots deep in primitive suspicions and fears of the outsider. Dawson and Head elaborate certain traditional perspectives:
Since ancient times foreigners have been regarded with suspicion, if not fear, either due to their nonconforning religious and social customs, their assumed inferiority, or because they were considered potential spies and agents of other nations. Thus, the Romans refused aliens the benefits of the jus civile, thirteenth-century England limited their recourse to the ordinary courts of justice, and imperial Spain denied them trading rights in the New World. 3 Even in the contemporary emerging world society, with its ever increasing personal mobility and transnational interactions, the non-national is still often assimilated with difficulty in the minutiae of the social processes of particular communities.
Among a wide range of value deprivations still imposed upon aliens, perhaps the most important is denial of full participation in the making of conu-nunity decisions. In a world largely organized by nation-states, differences in allegiance remain fundamental, and it is in the power process that the sharpest distinctions are drawn between nationals and nonnationals. Aliens are thus commonly denied access to voting and officeholding (appointive and elective alike).4 They may be exempted from "the rights incident to citizenship, such as military service, jury ser-This term [denial of justice] has in the past been used in at least three different senses. In its broadest sense, this term seems to embrace the whole field of State responsibility, and has been applied to all types of wrongful conduct on the part of the State toward aliens. In its narrowest sense, this term has been limited to refusal of a State to grant an alien access to its courts or a failure of a court to pronounce a judgment. In an intermediate sense, the expression "denial of justice" is employed in connection with the improper administration of civil and criminal justice as regards an alien, including denial of access to courts, inadequate procedures, and unjust decisions. The last appears to be the most apposite usage, since the term may thus be usefully employed to describe a particular type of international wrong for which no other adequate phrase exists in the language of the law. [Vol. 70 subjection to arbitrary arrest and detention, denial of access to appropriate tribunals, judicial or administrative, denial of fair hearing, and subjection to arbitrary decisions. 9 Characteristic deprivations in the wealth process are scarcely less severe. Aliens may be restricted in the acquisition of land and other forms of property. 1 0 "The right to acquire immovables," wrote Borchard, "by purchase or descent, and to own and dispose of them may be forbidden to aliens." -Similarly, onerous restrictions may be imposed on "the property rights of aliens in certain national resources, e.g., national vessels, national mines, and other kinds of property." 12 Aliens may be forbidden to engage in enumerated business enterprises. The wealth of aliens may be expropriated without adequate compensation; 13 movement of their assets may On denial of justice, see generally 1. BROWNLmE, supra note 7, at 514-16; A. FarE INTER- be curtailed. They may even be prohibited from gainful employment, and be condemned therefore to lead a precarious existence. 4 Aliens may further be excluded from enjoying such welfare benefits as "relief, public works, public housing, old-age assistance." ' 1 5 Closely allied deprivations relate to the exercise of professional skills, as when aliens are excluded from a wide range of professions and occupations, including the practice of law, medicine, dentistry, pharmacy, public accounting, architecture, and teaching.- 1 When handicapped by a different mother tongue, aliens may enjoy limited opportunities for education, and financial aid and other assistance may be withheld. Opportunities to shape enlightenment by owning and editing mass media of communication are generally restricted. Aliens may be prevented from marrying nationals because of the inhibiting con- fore handicapped in the shaping and sharing of affection. In some states, the rights of non-nationals in adoption and guardianship are curtailed. 18 The access of aliens to health facilities and services is generally less than that of nationals, and housing often presents difficult problems. Even the lives of aliens may be threatened by mob actions, inspired by xenophobia; and in many communities alienage remains a stigma of disrespect, affecting many civil liberties.19
II.

BAsi Com umrr" Po cns
In a global society aspiring towards the utmost freedom of choice for individuals in matters of group affiliation, residence, movement, access to value processes, and so on, differentiation upon the ground of alienage is scarcely less invidious to human dignity values than discrimination based upon race, sex, and religion. 20 A unique feature of deprivations imposed upon the ground of alienage is, further, that they commonly involve high degrees of transnational impact. The reference of the generic label "aliens" is not to some static isolated group, but potentially to the whole of humanity. Every individual is a potential alien in relation to all the states of which he is not a national; to the extent that he moves and engages in (1937) .
is E. BoncHArw, supra note 4, at 91. 1 9 In the words of Dunn:
... the simple fact that he is a foreigner may often be a determining factor in the kind of treatment he receives at the hands of private individuals or government officials. Prejudice against aliens as such is still a pervasive trait of human nature.
F. DUNN, THE PROTECTION OF NATIONALS 36 (1932) .
It may be noted that the vulnerability of the alien to severe deprivations in the host community is, of course, particularly acute at a time of high crisis, as exemplified by the extremely harsh treatment accorded "enemy aliens." The treatment of enemy aliens raises very special policy problems in relation to state security, which cannot be dealt with in this article. 
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[ activities across state boundaries, this potentiality becomes an actuality. It was with deep insight that many years ago Dunn characterized the problem of such deprivations as "an intricate and continuing international" one "ultimately concerned with the possibility of maintaining a unified economic and social order for the conduct of international trade and intercourse among independent political units of diverse cultures and stages of civilization, different legal and economic systems, and varying degrees of physical power and prestige." 21 It must be conceded that the aggregate common interest of territorially organized communities may upon occasion require some limitation of this preferred policy of the utmost individual freedom of choice in state membership and complete equality in the treatment of aliens and nationals. Insofar as the characterizations of "nationality" made by states bear some rational relation to group memberships in fact, it may be expedient for states to make appropriate differentiations for the sake of internal and external security and the optimal functioning of all internal value processes.
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The perspective of human dignity requires that concessions to the organized interests of territorial communities should, however, be kept to a minimum. The more important differential treatments that may be held permissible upon grounds of alienage would appear to be confined to those that relate to participation in the making of community decisions (voting and office-holding). In longer-term perspective, as increasing interactions build more pluralized and regional territorial structures for the world, accompanied by the attrition of anachronistic national barriers, even such residual concessions to territoriality would presumably become functionless and unnecessary.
As a guide to the task of distinguishing deprivations imposed upon aliens that are rationally related to common interest and therefore permissible from those that are impermissible, Dunn proposed a formulation in terms of allocation of risk. He affirmed that "a workable test can only be arrived at by giving consideration to the general purpose of the notion of international responsibility in connection with injuries to foreigners" and found that purpose in maintenance of "the minimum conditions which are regarded as necessary for the continuance of international trade and intercourse."
23 "Normal business and social relationships" 24 were capable of bearing a certain degree of risk of "abuses of governmental power by individual officials and employees," 25 but there was a point beyond which, Dunn found, such relationships could not carry on. Hence, he concluded, the appropriate question is: Is the delinquency of a type which, if permitted to occur generally, would make the conduct of customary social and business relations impossible? One might express this in familiar language by saying that a state is "under a duty" to provide conditions of this character, and that if it fails in this duty, then it becomes liable to make reparation.
26
The difficulty with this test, whether confined to deprivations related to abuses of official power or extended to all legislative differentiation of aliens, is that it offers no detailed criteria for the allocation of risk or for evaluating costs and benefits in terms of the value consequences of different options in decision. When proffered and applied without guiding criteria the concept of "risk allocation" is no more than a tautologous, question-begging formula. There would appear no rational escape in relation to the problems of aliens, as of other problems, from the necessity of an explicit postulation of goals and a careful contextual analysis, with respect to every particular problem, of the inclusive interests of the larger community in a world society, the exclusive interests of the particular territorial communities in protecting their internal integrity or their nationals, and the interests of individual human beings in all basic rights.
The more fundamental policies which should be postulated, and made to infuse all decisions, for appraisal of particular instances of differentiation between aliens and nationals are of course those embodied in the contemporary human rights prescriptions, designed to reflect the common interests of the peoples of the world as individuals. 27 The fact of alienage does not change the fundamental demands and interests of the individual as a human being; its only relevance must be to the organized interests of a territorial community which, in varying contexts, his activities may affect. It is widely recognized today that many, if not most, "national" boundaries are highly artificial and anachronistic from any functional perspective, impeding a rational regional organization of the world, and, as suggested above, that the grounds commonly employed by states in making their characterizations of "nationality" may bear only an accidental relation to the facts of community membership. 28 In this context, the necessities of an aggregate common interest in a global economy and society, requiring a more rational relation of peoples to resources, should be made to yield as little as possible to the demands and practices of an outmoded and destructive nationalism. A clear consciousness of interdependence offers more hope even for shared exclusive interests than the amnesia of parochialism.2 
II.
TNEms iN DEcIsioN
In ancient times the alien was commonly looked upon as an enemy and hence treated as an outlaw; 1o parochial community expectations kept him powerless and unprotected. As the Roman empire expanded, aliens were gradually accorded protection under the jus gentium, a law made applicable to foreigners as well as citizens, as distinguished from the Jus civile which applied exclusively to Roman citizens. 8 ' The earlier harsh treatment of aliens was further, theoretically at least, ameliorated with the spread of the Christian idea of the unity of mankind.a 2 In the feudal period, "the disabilities of the alien became more clearly defined," though such "disabilities and restrictions differed in degree in different baronies." 31 In the words of Dawson and Head:
In the early Middle Ages international commerce was so structured that few people lived abroad. Those persons that did had few real rights. In some places they could be treated as serfs and almost everywhere they could not pass property by inheritance. As trade and commerce expanded in the later Middle Ages, the position of foreigners improved, mostly due to increased protection given them by more powerful central governments against local feudal lords, and only quite incidentally to international agreement.'
With the coming of the modern nation-state system, a more humanitarian attitude toward aliens began to develop. The founding fathers of contemporary international law asserted that all persons, alien or other, were entitled to certain natural rights. Francisco de Vitoria was among the first to emphasize the importance of according aliens fair treatment. 8 Taking for granted the right of free access to territorial communities, Grotius considered it "essential to make the status of the foreigner coincide as far as possible with that of the subject of the particular State." 16 It was 30 In the words of Goebel:
Very clearly, in the earliest times, the alien, as a clanless individual or outlaw, was without any of the existing personal rights. He had no "wergeld," he was not entitled to the peace and protection of the locality, and if by chance he enjoyed even liberty of person it was only by sufferance and in amelioration of the harsh laws which gave the local lord title over his person, as ferae naturae.
How long these practices survived, we cannot say, but certainly the growth of a Gastrecht so common among primitive peoples was not long in superseding the ancient customs. This Gastrecht, or rights of hospitality, gave a certain quantum of protection to the foreigner and was exercised more particularly as a form of patronage of a lord over aliens. Violence, Insurrection and Civil Wars, 8 AJIL 802, 803 (1914) . Vattel, however, who first expounded a coherent and influential doctrine for the protection of aliens. 7 Writing more than a century after Grotius, as mercantilism was being transformed into modem capitalism and as a vast European expansion overseas was beginning, Vattel created the theoretical basis for much subsequent decision. Viewing the state as an entity composed of the sovereign and his citizens, Vattel stressed that the state had a right to protect its citizens, wherever they might be. An injury to an individual alien was asserted to be an injury to the state of his nationality. In Vattel's words:
Goebel, The International Responsibility of States for Injuries Sustained by Aliens on Account of Mob
Whoever ill-treats a citizen indirectly injures the State, which must protect that citizen. The sovereign of the injured citizen must avenge the deed and, if possible, force the aggressor to give full satisfaction or punish him, since otherwise the citizen will not obtain the chief end of civil society, which is protection .
8
Ever since Vattel, and accompanying the spread of industrialization and European culture throughout the world, there has developed a unique customary international law for the special protection of aliens, built upon decisions from foreign office to foreign office, and in international and national tribunals, and fortified by the opinions of publicists and a vast network of relatively uniform treaties of "friendship, commerce, and navigation." ' The identification [Iln taking up the case of one of its nationals, by resorting to diplomatic action or international judicial proceedings on his behalf, a state is in reality asserting its own right, the right to ensure in the person of its nationals respect for the rules of international law. This right is necessarily limited to the intervention on behalf of its own nationals because, in the absence of a special agreement, it is the bond of nationality between the state and the individual which alone confers upon the state the right of diplomatic protection, and it is as a part of the function of diplomatic protection that the right to take up a claim and to ensure respect for the rules of international law must be envisaged. Where the injury was done to the national of some other State no claim to which such injury may give rise falls within the scope of the diplomatic protection which a State is entitled to afford nor can it give rise to a claim which that State is entitled to espouse. [19391 P.C 
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Vl of the alien individual has often been criticized as "fiction," as in some contexts it obviously is. 4° Like other "fictions feigned," however, this identification of state and individual interests has been found, by disinterested observers as well as by claimant parties, to represent in many contexts a close approximation to social reality. People always have been, and remain, important bases of power for territorial communities.
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The security, in the sense of a minimum freedom from external violence and coercion, and the optimum order or quality of society, in the sense of the greater production and wider sharing of all values that any community can achieve, are intimately dependent upon the numbers and characteristics of its members, including their skldls, capabilities, and loyalties. The conferring of a competence upon particular states to protect their members [Vol. 70 from injuries abroad may, thus, in a relatively unorganized world serve in many contexts to protect both the interests of the state in an important base of power and the interests of the alien individual in his basic human rights. In appropriate tribute, Judge Jessup describes the "history of this branch of international law during the nineteenth and twentieth centuries" 4 2 as exemplifying "the way in which a body of customary international law develops in response to the need for adjustment of clashing interests." 4 3 He adds that it "is remarkable that in this struggle which so generally involved the relations between the strong and the weak, international law, for all its primitiveness, developed as a balance for conflicting interests," , 4 and concludes that, "in terms of the modernization of international law:" 45
The function of the law of responsibility of states for injuries to aliens ... is to provide in the general world interest, adequate protection for the stranger, to the end that travel, trade, and intercourse may be facilitated .46
Within the broad, historic development of this unique customary international law for the protection of aliens, two different standards about the responsibility of states, both of which purport to include a norm prohibiting discrimination against aliens, have competed for general community acceptance. One of these standards is described as the doctrine of "national treatment" or "equality of treatment" and provides that aliens should receive equal, and only equal, treatment with nationals. The second standard is described as that of a "minimum international standard" and specifies that, however a state may treat its nationals, there are certain minima in humane treatment that cannot be violated in relation to aliens."" A review of the flow of decision and communication in development of the customary law about aliens, and especially in the recent, more general prescriptions about human rights, will establish, it is believed, that the 42 P. JEssup, supra note 39, at 95. 4Ibid. From a practical point of view, the foreigner, although he may be accorded full civil rights on the same basis as citizens, is often at a disadvantage in any dispute which he may have with the agents of the state of his sojourn merely by reason of the fact that he is a foreigner. Furthermore, being deprived of political rights outside of his own country, he is not at liberty to participate in the determination of the social and economic order and has not the political means for the protection of his interests that are at the disposal of the citizen. Perhaps for these reasons as much as any other, it has been found necessary, in a world of diverse cultures and heterogeneous peoples, of strong governments and weak governments, of orderly countries and disorderly countries, to work out a common code of treatment of aliens in order that there might be some basis of security and predictability upon which to build the present complex structure of international intercourse. Dunn, supra note 41, at 174. [ second of these standards has become present general community expectation.
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It is seldom seriously asserted that states cannot differentiate between nationals and aliens in ways that bear a reasonable relation to the differences in their obligations and loyalties. Thus, states reciprocally honor each other in accepting the lawfulness of a great variety of differentiations in permissible access to territory, participation in government, the ownership of important natural resources, and so on. Yet the principle would appear almost universally accepted that with respect to participation in many important social processes states cannot discriminate against aliens in favor of nationals in ways that have no substantial basis in the differences in their obligations and loyalties.5 0 Even the Latin American states are described as having laid "claim to a peculiar virtue in placing the alien on a footing of civil equality with the national;" r" these states in fact exhibit a long history of constitutional and statutory enactment directed toward this end." 2 The perversion of this important general norm of nondiscrimination has come, as Secretary of State Hull once pointed out, in taling a principle designed for the protection against inhumane treatment of the individual alien and transforming it into a formula designed to protect states from responsibility for arbitrary actionA 8 One formulation of the "national treatment" doctrine propounded by many Latin Americans, and occasionally by others, is that an alien cannot expect a higher standard of treatment than a national, and hence a state cannot be held responsible under international law for any injury or damage suffered by an alien if he has been accorded the same treatment as nationals. , Thus, in the words of a leading proponent, Carlos Calvo:
Aliens who established themselves in a country are certainly entitled to the same rights of protection as nationals, but they cannot claim any greater measure of protection. In its Restatement of Foreign Relations Lawv ( §166), the American Law Institute characterizes "Discrimination against Alien" in these terms:
(1) Conduct, attributable to a state and causing injury to an alien, that discriminates against aliens generally, against aliens of his nationality, or against him because he is an alien, departs from the international standard of justice specified in §165.
(2) Conduct discriminates against an alien within the meaning of Subsection 1) if it involves treating the alien differently from nationals or from aliens of a different nationality without a reasonable basis for the difference. R TATEm rNT, supra note 8, at 507-08.
61 Borchard, supra note 47, at 55. 1. Foreigners are entitled to enjoy all the civil rights enjoyed by natives; and they shall be afforded all the benefits of said rights in all that is essential as well as in the form or procedure, and the legal remedies incident thereto, absolutely in like manner as said natives.
2. A nation has not, nor recognizes in favor of foreigners, any other obligations or responsibilities than those which in favor of the natives are established, in like cases, by the constitution and the laws. 56 Similarly, the Convention on Rights and Duties of States, adopted in 1933 at the Seventh International Conference of American States held in Montevideo, proclaimed in Article 9:
The jurisdiction of states within the limits of national territory applies to all the inhabitants. Nationals and foreigners are under the same protection of the law and the national authorities and the foreigners may not claim rights other or more extensive than those of the nationals. A comparable position has often been reiterated by Latin American statesmen and publicists1 s It scarcely requires argument that a principle of "national treatment" so specified, though it does not entirely repudiate international law, must leave aliens largely at the mercies of their host state. Such an interpretation of international law would, in Brierly's words, "make each state the judge of the standard required by international law and would virtually deprive aliens of the protection of their own state altogether." 59 In a world in which many states are tyrannical or totalitarian or otherwise oppressive such an outcome is not to be desired nor lightly accepted. The absurdity inherent in such an interpretation of international law was eloquently indicated by Secretary of State Hull: "It is contended, in a word, that it is wholly justifiable to deprive an individual of his rights if all other persons are equally deprived, and if no victim is allowed to escape." 8 0 It is difficult not to accept the conclusion of Sohn and Baxter that to a large extent the doctrine espousing the "national treatment" standard is merely a reflection of a fundamental hostility on the part of some nations to the idea of accountability of States for asserted violations of the rights of aliens. 6 The doctrine of a "minimum international standard," in sharp contradiction to that of "national treatment," insists that a state cannot escape responsibility for the inhumane treatment of aliens by the allegation that it treats its own nationals likewise. This widely and long-accepted doctrine prescribes that there is a minimum common standard in relation to many important deprivations in social process which states must observe in the treatment of aliens irrespective of their treatment of their own nationals. 6 2 The classic statement of this standard, in elaboration of Vatters thesis, is that of Elihu Root:
Each country is bound to give to the nationals of another country in its territory the benefit of the same laws, the same administration, the same protection, and the same redress for injury which it gives to its own citizens, and neither more nor less: provided the protection which the country gives to its own citizens conforms to the established standard of civilization.
There is a standard of justice, very simple, very fundamental, and of such general acceptance by all civilized countries as to form a part of the international law of the world. The condition upon which any country is entitled to measure the justice due from it to an alien by the justice which it accords to its own citizens is that its system of law and administration shall conform to this general standard. If any country's system of law and administration does not conform to that of no avail. They have repudiated the theory of responsibility not only in their diplomatic correspondence, but in their statutes, their treaties, and even in their constitutions. From a purely political point of view, the position of the Latin American states may be regarded as a protest against indiscriminate intervention by European states. It is an effort, moreover, to maintain the privileges of equality of states and the inviolability of territorial sovereignty. From the juridical standpoint, however, we see in this attempt at repudiation of the theory of responsibility, a final effort to regulate the liability of the state by municipal legislation. This in turn may be in some measure understood as a heritage of the mother country which, in the course of develojiment, has taken a new direction. Goebel, supra note 30, at 832. 62Borchard aptly summarized:
Thus, while equality is the ultimate that the alien may ask of municipal law, which is by no means bound to grant equality, the body of international law developed by diplomatic practice and arbitral decision, vague and indefinite as it may be, represents the minimum which each state must accord the alien whom it admits. Whether called the fundamental, natural, or inherent rights of humanity or of man or of the alien, this minimum has acquired a permanent place in the protective ambit of international forums. (Merits) , in outlining Poland's competence under a special agreement to derogate "from the rules generally applied in regard to the treatment of foreigners and the principle of respect for vested rights," 65 referred both positively to "the limits set by the generally accepted principles of international law" and negatively to "generally accepted international law" as establishing "the only measures prohibited." More recently, Wilfred Jenks wrote:
The test is the "ordinary standards of civilisation"; the common denominator is the "practice of civilised nations"; the criterion is the judgment of a "reasonable and impartial man." These are all conceptions so general that their content will necessarily be determined by the policy of the ties. The diplomatic protection of citizens abroad has often been associated in the past with the exercise of m ltary, political or economic pressure by stronger against weaker States and it is therefore not a matter for surprise that a growing resistance to the concept of an international standard should have bee n almost inevitable feature of a period of sharp criticism of neo-colonialism; but an international standard, fairly applied, is both so fundamental an element in the concept of internationally guaranteed basic human ights and so essential a prerequisite of any mutually beneficial.international economic intercourse that the concept may be expected to reassert itself in deference to overriding considerations of international public policy which are entitled to claim, and may be expected to receive, general acceptance.
C. JENKS, Tsn PROsPEcTs OF LNTEIRNATIONAL An/uDIcATION 514-15 (1964) the propriety of governmental acts should be put to the test of international standards, and... that the treatment of an alien, in order to constitute an international delinquency, should amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so far short of international standards that every reasonable and impartial man would readily recognize its insufficiency. Whether the insufficiency proceeds from deficient execution of an intelligent law or from the fact that the laws of the country do not empower the authorities to measure up to international standards is immaterial.6 9 Later in the Roberts case, 70 in holding that equality of treatment of nationals was no defense to the U.S. charge that Mexican authorities bad arbitrarily and illegally arrested an American citizen and subjected him to cruel and inhumane treatment for a long period of time, the Commission reaffirmed:
Facts with respect to equality of treatment of aliens and nationals may be important in determining the merits of a complaint of mistreatment of an alien. But such equality is not the ultimate test of the propriety of the acts of authorities in the light of international law. That test is, broadly speaking, whether aliens are treated in accordance with ordinary standards of civilization. The Commission's "consistent" jurisprudence "along the lines of a wellfounded and necessary postulate" 7 2 led Roth to observe:
The minimum standard has therewith become a reality which nobody may defy with impunity any more, and judging from its success, it certainly turned out that demand of long standing had been fulfilled with it.
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The doctrine of a minimum international standard found concrete expression, further, in numerous treaties, especially those of friendship, commerce, and navigation. 74 In Turkey the nationals of the other Contracting powers will be received and treated, both as regards their persons and property, in accordance with ordinary international law...75
The reference to "ordinary international law" has been well understood. In Roth's words:
Common international law provides for a special regime for the alien, largely consisting in a certain standard of treatment, which we have called the minimum standard. It is apparent therefore that any reference to the principles of common international law with regard to the treatment of the alien implies the recognition of the minimum standard. Though many of the agreements in the vast network of the treaties of friendship, commerce, and navigation that the United States has concluded with other countries provide for varying standards of treatment, including national treatment, with regard to different types of problems, they reflect an overall commitment to a minimum international standard. The standards established in many of these treaties often go beyond na- tional treatment in relation to particular problems, most notably in the form of "most-favored-nation-treatment." 79 The minimum international standard for treatment of aliens, like all prescriptions which require delicate relation to the many varying features of differing contexts, has of necessity been left highly general in its empirical reference. The distinction between the lawful differentiation of the status within a country of nationals and aliens upon a reasonable basis and the discrimination against the alien which is arbitrary and unlawful must depend not only upon the values which are primarily at stake but also upon many varying features of the institutional practices by which such values are sought and shaped. The minimum international standard has, however, despite this fundamental difficulty shared by most other important prescriptions, been frequently and widely applied for the protection of aliens in many different value and institutional contexts. 0 A most comprehensive summary is offered by Roth, though some commentators may not agree with all his characterizations:
(1) An alien, whether natural person or corporation, is entitled by international law to have his juridical personality and legal capacity recognized by the receiving State.
(2) The alien can lawfully demand respect for his life and protection for his body.
(3) International law protects the alien's personal and spiritual liberty within socially bearable limits.
(4) According to general international law, aliens enjoy no political rights in their State of residence, but have to fulfil such public duties as are not incompatible with allegiance to their home State.
(5) General international law gives aliens no right to be economically active in foreign States. In cases where the national policies of foreign States allow aliens to undertake economic activities, however, general international law assures aliens of equality of commercial treatment among themselves. [Vol. 70 so far as to allow him to acquire private property. The State of residence is free to bar him from ownership of all certain property, whether movables or realty.
(7) Wherever the alien enjoys the privilege of ownership of property, international law protects his rights in so far as his property may not be expropriated under any pretext, except for moral or penal reasons, without adequate compensation. Property rights are to be understood as rights to tangible property which have come into concrete existence according to the municipal law of the alien's State of residence.
(8) International law grants the alien procedural rights in his State of residence as primary protection against the violation of his substantive rights. These procedural rights amount to freedom of access to court, the right to a fair, non-discriminatory and unbiased hearing, the right to full participation in any form in the procedure, the right to a just decision rendered in full compliance with the laws of the State within a reasonable time. 8 ' Long before it sought generally to protect the fundamental rights of the individual against his own state, international law created, thus, an extensive and important protection for aliens in many different value processes. 82 8l A. RoTE, supra note 31, at 185-86. For a more detailed analysis of this recapitulation, see id. at 127-85.
8 2 The special protection accorded aliens under customary international law was such that Lauterpacht offered this observation:
Although international law does not at present recognise, apart from treaty, any fundamental rights of the individual protected by international society as against the State of which he is a national, it does acknowledge some of the principal fundamental rights of the individual in one particular sphere, namely, in respect of aliens. These are entitled to treatment conforming to a minimum standard of civilisation regardless of how the State where they reside treats its own nationals. That minimum standard of civilisation comprises, in particular, the right of personal liberty and, generally, the right to equality before the law. International tribunals have repeatedly declared it to be a rule of international law. The result, which is somewhat paradoxical, is that the individual in his capacity as an alien enjoys a larger measure of protection by international law than in his character as the citizen of his own State.
H. LAuTERPAcn-r, IrErtNATONAL LAW AN HumAN RGHTs 121 (1950; 1968).
A specification of the exact scope of the protection thus accorded to aliens by customary international law would require a comprehensive study of past decisions, value by value. WThether a particular differentiation of aliens and nationals has a reasonable basis in the common interest of the larger community must of course depend not only upon the value primarily at stake in the differentiation but also upon many particular, and varying, features of the context in which the differentiation is made. It is this infinite complexity in the patterning of fact, as well as the failure to clarify common interest, which accounts for some of the continuing controversy over particular kinds of deprivations of aliens, such as in the nationalization or expropriation of property and the unilateral termination of agreements. See note 13 supra. This controversy has recently been dramatized in the adoption by the UN General Assembly of "Declaration on the Establishment of a New International Economic Order" and its accompanying "Programme of Action" in May The new epoch in the international protection of human rights ushered in by the United Nations has, paradoxically, been attended by some unnecessary confusion about the continued protection of aliens. The rapid multiplication of newly independent states, arising from the emancipation of ex-colonial peoples, and the deepening of ideological rifts about the world have brought intense challenges to many customary prescriptions, including those about the responsibility of states. 8 8 The principle of the minimum international standard for the protection of aliens has been subjected to especially severe attack. Thus, Mr. Padilla Nervo (Mexico) (later Judge of the International Court of Justice), in reinforcement of traditional Latin American attitudes, spoke sharply before the International Law Commission:
The vast majority of new States had taken no part in the creation of the many institutions of international law which were consolidated and systematized in the nineteenth century. In the case of the law of the sea, for instance, though the future needs and interests of newlyestablished small countries were not taken into account, at least the body of principles thus created was not directly inimical to them. With State responsibility, however, international rules were established, not merely without reference to small States but against them, and were based almost entirely on the unequal relations between great Powers and small States. Probably ninety-five per cent of the international disputes involving State responsibility over the last century had been between a great industrial Power and a small, newly-established State. Such inequality of strength was reflected in an inequality of rights, the vital principle of international law, par in parem non habet imperium being completely disregarded .. [Vol. 70
A more detailed attack was made by S. N. Guha-Roy, who proposed a "thorough reexamination" of the customary law about the responsibility of states for injuries to aliens, "from the standpoint of the new states" and in the interest of an "absolute justice." 85 Building upon the assumption that "a custom [is] in no way binding on other states, unless it can be shown to have had its roots in some general principles of law of a more or less universal character," 86 Guha-Roy has no difficulty in concluding that "the law of responsibility of states for aliens" is not a "part of universal international law:" 87
The law of responsibility then, is not founded on any universal principles of law or morality. Its sole foundation is custom, which is binding only among states where it either grew up or came to be adopted. It is thus hardly possible to maintain that it is still part of universal international law. Whatever the basis of obligation in international law in the past, when the international community was restricted to only a few states, including those, fewer still, admitted into it from time to time, the birth of a new world community has brought about a radical change which makes the traditional basis of obligation outmoded. 8 8
It should be obvious that from Guha-Roy's mystical assumption about how transnational expectations of authority are created the same, or the opposite, conclusion could be made about any asserted prescription. 9 The more substantive arguments Guha-Roy makes for dismissing "what is ordinarily presented as the international standard of justice" are stated in the form of "five objections:" First, a national of one state, going out to another in search of wealth or for any other purpose entirely at his own risk, may well be left to the consequences of his own ventures, even in countries known to be dangerous. For international law to concern itself with his protection in a state without that state's consent amounts to an infringement of that state's sovereignty. Secondly, a standard open only to aliens but denied to a states own citizens inevitably widens the gulf between citizens and aliens and thus hampers, rather than helps, free intercourse among peoples of different states. Thirdly, the standard is rather vague and indefinite. Fourthly, the very introduction of an external yardstick for the internal machinery of justice is apt to be looked upon as an affront to the national system, whether or not it is below the international standard. Fft hly', a different standard of justice for aliens results in a twofold differentiation in a state where the internal standard is below the international standard. Its citizens as aliens in other states are entitled to a higher standard than their fellow citizens at home. Again, the citizens of other states as aliens in it are also entitled to abetter standard than its own citizens. ' These "objections" may be observed to ignore the role of the international 8z Guha-Roy, supra note 83, at 537-65.
8 Id. at 546. 87 Id. at 562.
Ibid.
89 Guha-Roy repeatedly makes clear that he regards "custom" and "general principles" as distinct and that his "general principles" are to be found only in some brooding metaphysical or "natural law" omnipresence. See id. at 539, 546, 550, 555. 9 OId. at 563.
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[o standard in the maintenance of a world economy and society, to underestimate the interests of any particular territorial community in the maintenance of such larger economy and society, to minimize the importance of the international protection of the human rights of even citizens or nationalsy 1 to undercut the vast flow across state lines today of prescriptive communication about the protection of both nationals and aliens, and to aggrandize the technical concepts of sovereignty and of territorial jurisdiction.
In the context of such confusion it is understandable that the International Law Commission has made little headway in its protracted effort to clarify and codify the law of state responsibility.92 The first Special Rapporteur of the Commission, Dr. Garcia-Amador, essayed a noble "synthesis" of the newer emerging law of human rights and the older law -designed for the protection of aliens in proposing both that the newer human rights prescriptions be employed to give more precise content to the inherited minimum international standard for aliens and that the newer remedies being established for the protection of human rights generally be made to suspersede certain aspects of the hallowed state interposition on behalf of its injured nationals! 3 In eloquent diagnosis of the problem he stated:
In traditional international law the "responsibility of States for damage done in their territory to the person or property of foreigners" frequently appears closely bound up with two great doctrines or principles: the so-called "international standards of justice," and the prin-91 Even in this day of the human rights movement, Guha-Roy writes: "It is, how-,ever, no concern of international law how a state discharges its responsibility to its own nationals or if it discharges that responsibility at all." Id. at 538. 92 The more recent work of the Commission has been at such a high level of abstraction as to shed but a dim light upon specific controversies. The underlying assumption seems to be that state responsibility is best studied apart from particular context. [Vol. 70
ciple of the equality of nationals and aliens. The first of these principles has been invoked in the past as the basis for the exercise of the right of States to protect their nationals abroad, while the second has been relied on for the purpose of rebutting responsibility on the part of the State of residence when the aliens concprned received the same treatment and were granted the same legal or judicial protection as its own nationals. Although, therefore, both principles had the same basic purpose, namely, the protection of the person and of his property, they appeared both in traditional theory and in past practice as mutually conflicting and irreconcilable. Yet, if the question is examined in the light of international law in its present stage of development, one obtains a very different impression. What was formerly the object of these two principles-the protection of the person and of his property-is now intended to be accomplished by the international recognition of the essential rights of man. Under this new legal doctrine, the distinction between nationals and aliens no longer has any raison d6tre, so that both in theory and in practice these two traditional principles are henceforth inapplicable. In effect, both of these principles appear to have been outgrown by contemporary international law.
1. The State is under a duty to ensure to aliens the enjoyment of the same civil rights, and to make available to them the same individual guarantees as are enjoyed by its own nationals. These rights and guarantees shall not, however, in any case be less than the "fundamental human rights" recognized and defined in contemporary international instruments.
2. In consequence, in case of violation of civil rights, or disregard of individual guarantees, with respect to aliens, international responsibility will be involved only if internationally recognized "fundamental human rights" are affected.
5
The "fundamental human rights" he specified for framing the combined contours of state responsibility were extensive: 
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(g) The right to a public hearing, with proper safeguards, by the competent organs of the State, in the determination of rights and obligations under civil law; (h) In criminal matters, the right of the accused to be presumed innocent until proved guilty; the right to be informed of the charge made against him in a language which he understands; the right to speak in his defense or to be defended by a counsel of his choice; the right not to be convicted of any punishable offence on account of any act or omission which did not constitute an offence, under national or international law, at the time when it was committed; the right to be tried without delay or to be released. 0
This imaginative proposal by Dr. Garcia-Amador has not, unhappily, enjoyed wide approval from either state spokesmen or private commentators. By some his proposal is thought to extend the substantive protection of aliens much beyond what states can reasonably be expected to accept and to exacerbate the problems of cooperation between states of differing degrees of socializationfr By others he might be thought, perhaps justifiably, to weaken an important traditional remedy for the protection of aliens before any effective new remedy is established in replace-
The newly emerged contemporary human rights prescriptions, including both the United Nations Charter and ancillary expressions, would indeed appear, however these prescriptions may ultimately be synthesized with the older doctrines of state responsibility, to have importantly increased the transnational protection that world constitutive process affords aliens.D 96 Id. at 113. 97 C. Amm a RICHE, supra note 39, at 278-81, I. BROWN=I, supra note 7, at 513-14.
os In the words of Amerasinghe:
There is scope, then, for the application in practice of the general non-conventional law of alien treatment, in view of the absence of any universal conventional law to replace it, whether in regard to economic interests alone or in regard to personal and social interests as well. What is more, any general convention governing the responsibility of States for injuries to aliens must take into account the existing general non-conventional law. C. AmL:RAsNGnE, supra note 39, at 7.
See Lillich, The Diplomatic Protection of Nationals Abroad: An Elementary Principle of International Law under Attack, 69 AJIL 359 (1975) .
99 in the words of Sir Humphrey Waldock:
International lawyers have already begun to speak of the assimilation of the customary law regarding the treatment of aliens with the new law of the Charter regarding "universal respect for, and observance of, human rights." The assimilation is logical enough so far as concerns the "minimum standards" of treatment that is, the scope of the fundamental rights and freedoms protected by international law. Human Rights, ex hypothesi, are rights which attach to all human beings equally, whatever their nationality. And in general, as I have said, the Universal Declaration offers aliens at least as much as the minimum standards of treatment guaranteed under customary law. To assimilate the position of aliens to that of nationals in regard to remedies would, however, be wholly unacceptable in the present state of international remedies for violations of human rights. The distinction made by Weis between protection of the interests of states under the customary international law of state responsibility and the interests of the larger international community under the human rights prescriptions is an utterly artificial one, which should be made to disappear. See Weis, Diplomatic Protection of Nationals and Intcrnational Protection of Human Rights, 4 HtwuN RiGHTs J. 643, 675 (1971) . It has been suggested by a reader that the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social, and Cultural Rights do not protect aliens because "nationality" is not listed as a prohibited ground of differentiation. This astonishing interpretation of these various prescriptions finds no basis even in the literal words of these prescriptions.
The Universal Declaration, in the first paragraph of Article 2, provides:
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any lnd, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. It will be noted that these words stipulate that "all the rights and freedoms" are conferred upon "everyone," and begin the list of prohibited grounds with "such as," clearly indicating that the list is not intended to be exhaustive. A similar formulation appears in Article 2(1) of the International Covenant on Civil and Political Rights:
UN'TrD
Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.
UN HumAN,-RiGHTs INsTRtTumNrs, supra, at 8 (emphasis added). It has been generally recognized that one of the major purposes of the whole panoply of human rights prescriptions has been to accord the nationals of a state the same protection previously accorded aliens and to make unnecessary, in general, any differentiation between aliens and nationals. There is nothing in the legislative history (travaux pr6paratoires) of these prescriptions to suggest any intent to exclude aliens from protection. The one possible exception to this conclusion is in the International Covenant on Economic, Social, and Cultural Rights, which is worded somewhat differently from the
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treatment because of alienage will be much more strictly confined and that unlawful discrimination, with respect to many values, may be much more readily found.
It may be recalled that though the United Nations Charter enumerates only four specific grounds of impermissible differentiation-race, sex, language, and religion-these are intended to be illustrative and not exhaustive. The more detailed formulation in the Universal Declaration of Human Rights makes this abundantly clear.0 1 0 The standard formula employed by the Universal Declaration is: "Everyone has the right to ... " 102 Negatively, the formula is: "No one shall be. . . ." 103 "Everyone" would appear to refer to all human beings, national and alien alike. When "everyone" is given a restrictive reference to a national only, the Universal Declaration makes this explicitly clear. Thus, Article 21 provides in part:
1. Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.
Covenant on Civil and Political Rights. Article 2(2) reads:
The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. UN HumAN RBcnms INsrtumrxrs, supra, at 4 (emphasis added). Note the substitution of "discrimination" for "distinction" and the substitution of "as to" for "such as." Article 2(3) adds:
Developing countries, with due regard to human rights and their national economy, may determine to what extent they would guarantee the economic rights recognized in the present Covenant to non-nationals. UN Hum liGjrrs INsTRumEzrs, supra, at 4. These provisions could, unfortunately for common interest, be construed to permit some states to discriminate against aliens with respect to some economic rights. It has been recorded that Article 2(3) was adopted by the Third Committee of the General Assembly by "41 votes to 38, with 12 abstentions," and that it was characterized by many delegates as "contrary to the spirit of universality and equality underlying the draft Covenant and likely to give rise to all kinds of discrimination alien to the intentions of the sponsors." Sohn, 38, 116 (1968) . The ambiguities in the language of Article 2(2)(3) are spelled out in Note on Aliens by the Secretary-General, supra note 99, at 8-11.
It may be noted, incidentally, that the International Covenant on Economic, Social, and Cultural Rights has been operative since January 3, 1976 . 12 UN MoNrn.Y CnmoNxcLE 28 (Nov. 1975 . Similarly, the International Covenant on Civil and Political Rights has been operative since March 23, 1976 . 13 id. 73 (Jan. 1976 .
1o3 See Note on Aliens by the Secretary-General, supra note 99, at 7. 102 E.g., Article 3: "Everyone has the right to life, liberty and the security of person." Article 10: "Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him." UN HuMAN RIGHTS INSTRUMENTS, supra note 100, at 1. See also Arts. 2, 6, 8, 11(1), 13, 14, 15(1), 17(1), 18, 19, 20(1) This is the only place in the Universal Declaration that a specified right is reserved for nationals only.105 This provision reflects only the long shared community expectation that differentiation on the basis of alienage is permissible in regard to participation in the making of community decisions, i.e., voting and office-holding.10 6 The concern in the Universal Declaration that human rights be protected for every human being, regardless of nationality, is further manifested in the latter half of Article 2:
Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation of sovereignty. 107 This same concern for all human beings is even more pronounced in the International Covenant on Civil and Political Rights. This Covenant again employs, in general, the formulae that "Everyone shall have the right to .. ." 10 and that "No one shall be.. ." "I" Reference is clearly to every person, national or alien. Where distinction is intended between nationals and aliens, the Covenant is explicit. Thus, Article 25 provides:
Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in article 2 and without unreasonable. restrictions: (a) To take part in the conduct of public affairs, directly or througl freely chosen representatives; (b) To vote and to be elected at genuine periodic elections which, shall be held by secret ballot, guaranteeing the free expression of the will of the electors; () To have access, on general terms of equality, to public service in his country. 1 10 The wording "every citizen" instead of "everyone" is significant. Again, 104 Ibid. 205 Articles 13(2) of the Universal Declaration provides that "Everyone has the right to leave any country, including his own, and to return to his country." The right to return, thus, purports to extend only to nationals. Conversely, the asylum provision, Article 14(1) of the Universal Declaration, that "Everyone has the right to seek and to enjoy in other countries asylum from persecution" is obviously intended for nonnationals. (1), id. at 9-11. In addition, the Covenant on Civil and Political Rights employs such subjects as " Every human being" (Art. 6(1)), "Anyone" (Arts. 9(2-5)), and "All persons" (Arts. 10(1), 14 (1), and 26) . Id. at 9-11. OD E.g., Article 11: "No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation." Id. at 9. See also Arts. 7, 8, 14(7) , 15(1), 17 (1), 18(2) . Id. at 9-11. "oId. at 11.
I08
1976] ThE AAERCAN JOURNAL OF IN TENAUONAL LAW
[ this prescription is in deference to and expressive of the customary law that permits exclusion of aliens from participation in voting and officeholding. Similarly, Article 12(4) provides: "No one shall be arbitrarily ,deprived of the right to enter his own country." -1 When a prescription concerns aliens only, it is thus made clear. Article 13 reads:
An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom only in pursuance of a Tecision reached in accordance with law and shall, except where compelling reasons of national security otherwise require, be allowed to submit the reasons against his expulsion and to have his case reviewed by, and be represented for the purpose before, the competent authority or a person or persons especially designated by the competent authority.112
In the International Covenant on Economic, Social, and Cultural Rights the rights protected are again designed for all human beings, irrespective of nationality.3"1 Thus, the Covenant stipulates that the states parties "recognize the right of everyone to" "Work," 114 "the enjoyment of just and favourable conditions of work," 115 "form trade unions and join the trade union of his choice," 118 "social security," 111 "an adequate standard of living," 118 "be free from hunger," 1 1 9 "the enjoyment of the highest attainable standard of physical and mental health," 120 "education," 121 "talce part in cultural life" 122 and so on.
Even human rights conventions with a more restrictive focus are, again, formulated generally in terms of every individual human being. When III Id. at 10. 112 Id. The overriding goal for the protection of every human being, as enunciated in the International Covenant on Civil and Political Rights, is unequivocably reiterated in the Optional Protocol to this Covenant. Thus, Article 1 of the Optional Protocol reads:
A State Party to the Covenant that becomes a party to the present Protocol recognizes the competence of the Committee to receive and consider communications from individuals subject to its jurisdiction who claim to be victims of a violation by that State Party of any of the rights set forth in the Covenant. No communication shall be received by the Committee if it concerns a State Party to the Covenant which is not a party to the present Protocol. Id. at 16. The protection and remedies are clearly extended to all "individuals subject to jurisdiction" of a contracting state, and not only those who possess its nationality.
113 It is clear that in this particular Covenant a state may differentiate treatment of aliens from nationals upon a reasonable basis. This is very far from providing that a state may discriminate against aliens. The reference, in Article 2(3), that "Developing countries, with due regard to human rights and their national economy, may determine to what extent they would guarantee the economic rights recognized in the present Covenant to non-nationals" would be totally unnecessary if states may generally discriminate against aliens. The two regional human rights conventions-European and Americanare both cast in broad language designed to protect aliens as well as nationals. The European Convention, in Article 1, provides: The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention."2 7 '2. 3 See, e.g., Article 3(e) of the Convention against Discrimination in Education: "In order to eliminate and prevent discrimination within the meaning of this Convention, the States Parties thereto undertake: ... (e) To give foreign nationals resident within their territory the same access to education as that given to their own nationals." Id. at 31-32. Cf. also Art. 3(c) [Vol. 70 Thus, the European Commission on Human Bights has over the years received innumerable individual petitions ("applications") brought by nonnationals resident in the member states of the Council of Europe. 28 The significance of this jurisprudence and practice has been underlined by Fawcett: This marks the great departure taken by the Convention from traditional forms of the international protection of individuals, for it dispenses with nationality as a condition of protection. Each contracting State undertakes to secure the rights and freedoms of Section I to everyone within its jurisdiction, whether he or she is an alien, a national of the State, or a stateless person, and regardless of civil status.
12 0
In keeping with the human rights conventions on the global scale, the European Convention, in referring to a specified right, employs the general formulae that "Everyone has the right to . The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. Id. at 130. It will be noted, again, that the list of prohibited grounds begins with "such as," which clearly indicates that the list is merely illustrative. Cf. note 100 supra.
When the Convention intends to permit restrictions upon aliens, it explicitly says so. Thus, Article 16 stipulates:
Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High Contracting Parties from imposing restrictions on the political activity of aliens. Id. at 130. Similarly, Protocol No. 4 to the Convention, in Articles 3 and 4, makes explicit the distinction between nationals and aliens. Article 3 reads:
1.
No one shall be expelled, by means either of an individual or of a collective measure, from the territory of the State of which he is a national.
2. No one shall be deprived of the right to enter the territory of the State of which he is a national. Id. at 146. Article 4 states: "Collective expulsion of aliens is prohibited." ibid.
The fact that an individual is an alien may of course be a relevant variable in contexts in which states engage in permissible accommodations and derogations, as provided in Articles 8-11 and 15 of the European Convention. Id. at 128-30. This does not mean that alienage per se is a permissible ground for discrimination; it means only that alienage continues to be in some contexts a fact that may rationally be taken into account in determining the necessity and proportionality of a differentiation. tion contains, in the Preamble, the unique proclamation that the essential rights of man are not derived from one's being a national of a certain state, but are based upon attributes of the human personality. 32 The Convention thus specifies in Article 1:
1. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.
2. For the purposes of this Convention, "person" means every human being.1
33
In regard to each of the specific rights to be protected, the Convention has employed the standard formulae that "Every person (or "everyone") has the right to .. ." 134 and that "No one shall be .. ." 1" When reference is confined to aliens, it is explicitly stated. Thus, Article 22(6) reads: "An alien lawfully in the territory of a State Party to this Convention may be expelled from it only pursuant to a decision reached in accordance with law." 136 Article 22(8) stipulates: In no case may an alien be deported or returned to a country, regardless of whether or not it is his country of origin, if in that country his right to life or personal freedom is in danger of being violated because of his race, nationality, religion, social status, or political opinions. 2 7 Article 22(9) also reads: "The collective expulsion of aliens is prohibited." "8 In contrast, when reference is restricted to nationals, it is also clearly stated. Thus, Article 22(5) reads: "No one can be expelled from the territory of the state of which he is a national or be deprived of the right to enter it." '39 Similarly, Article 23 provides:
1. Every citizen shall enjoy the following rights and opportunities: a. to take part in the conduct of public affairs, directly or through freely chosen representatives; b. to vote and to be elected in genuine periodic elections, which shall be by universal and equal suffrage and by secret ballot that guarantees the free expression of the will of the voters; and c. to have access, under general conditions of equality, to the public service of his country. In sum, the principal thrust of the contemporary human rights movement is to accord nationals the same protection formerly accorded only to aliens, while at the same time raising the standard of protection for all human beings, nationals as well as aliens, far beyond the minimum international standard developed under the earlier customary law. 141 When the new human rights prescriptions are considered in mass, they extend to all the basic human dignity values the peoples of the world today demand, and the more detailed standards specified with regard to each of these values exhibit all the precision and definiteness that rational application either permits or requires. The consequence is thus, as Dr. Garcia-Amador insisted, that continuing debate about the doctrines of the minimum international standard and equality of treatment has now become highly artificial; 142 an international standard is now authoritatively prescribed for all human beings. It does not follow, however, that these new developments in substantive prescription about human rights have rendered obsolete the protection of individuals through the traditional procedures developed by the customary law of the responsibility of states for injuries to aliens.
The notion, popularized by Vattel, that an injury to an alien individual is an injury also to the state of his nationality served as justification for the protection of the interests both of the state and of an important category of individuals in an epoch when the nation-state was often regarded as "the exclusive and sole subject" of international law. Even in a time, however, when more catholic conceptions of the subjects of international law prevail and individuals are being given more direct access to authoritative arenas for their self-protection, the historic remedy of state claim for the protection of the individual would not appear to have ceased to serve common interest. 143 Rather, the traditional channels of protection through a state, The future development of the world community will provide the context the characteristics of which are decisive for the conception of an alien and therefore for all prescriptions that relate to "protection" or "discrimination." In political terms an alien is an outsider, a nonmember of the state whose policies are under consideration. As we have seen, it has long been regarded as permissible for state policy to erect certain barriers against nonmembers. At the same time various limitations have been applied to discriminatory activity. Sharply contrasting policies and factual circumstances have tended to sustain ambiguities of legal doctrine in regard to aliens. In preceding sections we have demonstrated how these ambiguities can be coped with on behalf of preferred policy. Questions remain about the probable future interplay of fact and doctrine in this significant area.
If we extend current trends into the future the prediction is warranted that after an interval in which the protection of aliens remains in jeopardy, the direction of evolution will change as many conditioning factors that sustain discrimination are weakened. We refer, for example, to the jeopardy in which individuals and corporations often find themselves in former colonial countries. Up to this time policies of discrimination have not exhausted the reservoirs of resentment that accumulated during the period of colonial subordination and of post-colonial disappointment with the immediate fruits of independence. The initiative will continue to be taken by members of the national elite who are seeking to supplant alien interests in order to consolidate control by local capitalists. Where socialist ideology is strong, the active mobilizers of anti-alien sentiment are typically recruited from among the political elites whose members are determined to do away with and to preclude outside competition for effective control of national resources. Whether the anti-alien leaders are entirely political, or constitute a coalition of political and economic forces, their strategy will be to keep 251 Cf. McDougal, Lasswell, & Chen, supra note 1, at 993-98. It has often been alleged, perhaps with some accuracy, that the doctrine of responsibility of states has been abused. Insofar as these complaints are appropriately directed to the use of force as a means of self-help ("the gunboat policy"), they may be justified. Insofar as they relate to third-party decisionmaking, they have no validity. In the words of Lillich: "While it is true that 'the ideas of justice and fair dealing incorporated in the accepted norms of conduct for European nations were carried over into the wider sphere of the international society of the nineteenth century,' there is no need to apologize for attempting to establish a universal consensus behind justice and fair dealing." Lillich, Forcible Self-Help by States to Protect Human Rights, 53 IowA L. REv. 325, 327-28 (1967). alive among the rank and file of the population sentiments that enabled the anti-imperialist, pro-independence movement to succeed.
As time passes many changes are likely to occur in the strength of the factors that support extremist measures against aliens. It will be increasingly evident to widening circles of leaders and the led that an unlimited anti-alien policy does not yield net advantages; that, in fact, in their own history there never was a totally anti-alien policy. Concessions are typically made at successive stages of an independence movement to foreign interests from which political, economic, and other forms of assistance were (and are) sought. These adjustments may be made to rival socialist or liberal, totalitarian or moderate, blocs. The stronger powers among former colonies also find themselves granting assistance to weaker members of the successor communities and insisting that reciprocal obligations be lived up to. In this way they reinstate the confrontations that originally led the stronger states to follow a policy inspired by Vattel (which, of course, they did not need to learn from a scholar). If the stronger among the successor powers share a common ideological orientation, synonyms will be used in order to avoid stigmatizing a fellow ideologist as an "alien." Since the external relations of every successor power are not likely to be entirely restricted to an ideological bloc, situations can be expected to arise in which the traditional language of international law will seem more effective than alternatives.
Many occasions for advancing claims on behalf of aliens will be but trivially related to economic affairs. The emerging code of human rights provides a set of standards that apply to every sector of human interaction. If we postulate that global connections will continue to gain intensity, emerging networks of association will cover more people, more localities, and more pluralization. To an increasing extent the protection of aliens will be taken for granted.
If we accept the scenario of accelerating interdependence, we must be prepared for a zig-zag evolution of policies toward nonmembers of the principal bodies politic. A key problem is whether the major political divisions of the globe will continue to be perceived by enough influential members as a sufficiently important means by which net advantages can be obtained at the expense of nonmembers. It is reasonable to assume that coalitions will arise which expect to reap benefits from governmental policies that impose substantial deprivations on nonmembers. Such expectation will take advantage of the reappearance of conditioning factors that have fostered these results in the past. Lurking in the background of individuals who have not been socialized to identify fully with the world community is "fear of the stranger"; and this is often focused on nonmembers of the principal body politic (the state). From one situation to the other an "alien" may be stigmatized with every identifying symbol that has a negative cathexis (racial, religious, and so on). Recent environmental circumstances may have contributed to the level of unrest generated by realized or anticipated value deprivations (political, economic, and so on). Impulses that contribute to unrest are available for displacement on [Vol. 70 1976] PROTECTION OF ALIENS 469 such public targets as aliens. In our interactive world it is to be assumed that counterpolicies will be mobilized on behalf of the alien. In consequence, extremes of policy may be mitigated while expectations are strengthened that the prescriptive code that requires the protection of aliens is, indeed, enforcible. Barring drastic contingencies, the probability is that the code of human rights will be progressively refined in harmony with the policies necessary to protect aliens as full members of the world community.
